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B-9 Release would disclose geological or geophysical information concerning wells [(b)(9) of the FOIA]. 
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MEMORANDUM 


TO: 

FROM: 

SUBJECT: 


The Secretary 

Paul H. Nitze 'P.O. 


Broad Interpretation 


Does the 3roader Interpretation Permit 
a Ballistic Missile Intercept in a Delta 181 Test? 

I have given further thought and talked to Abe Sofaer and 
SDIO lawyers about this issued 

The SDIO plans a second experiment in space early next 
year following up on last year's successful Delta 180 orbital 
intercept. The follow-on Delta 181 experiment has been 
designed within the same ground rules as the Delta 180 
experiment, that is within the restrictive interpretation of 
the ABM Treaty. Under current planning. Delta 181 would 
involve only sensor experiments. Whenever I ask why DoD is 
proposing to move to implement the broad interpretation , the 
answer I get is that one important and representative objective 
is that the restrictions be relaxed so Delta 181 can be 
modified to add a test of a space-based kinetic-kill 
interceptor against a target launched into space from earth. 

However, the lawyers have as yet not resolved the issue of 
whether such a modified Delta 181 Experiment can in fact be 
justified under the broader interpretation. Some of the 
problems are outlined below. 

To get a better grasp of the issues involved, it is 
instructive to go through the judgments necessary to justify 
such an experiment under the broad interpretation: 
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a. The interceptor involved must be judged to be an 
"ABM interceptor missile". If it were a missile other 
than an ABM interceptor, Article VI would bar giving 
it ABM capabilities or testing it in an ABM mode. 

That the Delta 181 interceptor can be considered an 
interceptor, in the prime dictionary meaning of the 
term, can hardly be doubted. As an ABM interceptor 
missile, one of the components listed in Article II of 
the ABM Treaty, tests from a space-based launcher 
would appear to be precluded by Article V. However, 

OSD argues: 

b. The guidance system can be judged to be based upon 
other physical principles. This is reasonable since 
it is based on ultraviolet and infrared homing, not on 
radar. However, Harold Brown's contention that the 
SBKKV program technology of today was available and 
evaluated in the early 1960's in the "BAMBI " program, 
complicates the persuasiveness of the argument. In 
addition, the U.S. had a program in 1972 when the 
Treaty was signed for an inf rared-guided interceptor, 
and no one at the time argued that it was exempt from 
the ABM Treaty restrictions because of its guidance 
system. Nor does anyone argue that infr ared-guided 
ground-launched interceptors now being developed are 
exempt from the Treaty. An important point here is 
that some argue that the word "other" in "other 
physical principles" means "other" than those 
understood in 1972. The Executive Branch holds that 
"other" means "other" than those used in Article II 
components . 

c. It must be judged that the interceptor with such a 
guidance system is a hybrid component and, hence, 
based upon other physical principles. The question of 
hybrid systems and components arose in the SCC in 1977 
but was inconclusive; the U.S. decided not to push it 

to resolution} Ur<- bu <UrusuJLfr --**+*4^ 

d. But if one can sustain the argument that the > 

interceptor is a hybrid based upon other physical 

principles and therefore a non-ABM interceptor, it is 
difficult to see why the limitations of Article VI on 
non-ABM interceptors do not apply. It is argued that 
Article VI was designed to prevent the upgrading of 
anti-aircraft systems to an ABM capability; Article 
VI, however, is written in broad terms to apply to all 
non-ABM missiles, launchers, and radars. 
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e. The launcher must also be judged to be a hybrid 
component. It is argued that this is justified 
because it carries a sensor based on other physical 
principles, , A long range sensor is necessary to send 
the missile, in the right direction, but placing the 
sensor on the launcher is merely a convenience. This 
weakens the claimant logic. There are other obvious 
problems, including the difficulty of reconciling this 
concept with the words of Agreed Statement D. The 
State lawyers have yet to review this argument. 

Because of the less than conclusive nature of the above 
complex chain of argument, some have suggested that the best 
way to proceed would be to adopt an interpretation broader than 
the broad interpretation. They argue that if any component of a 
system is based on other physical principles, then all 
components of that system are also based' upon other physical 
principles and are therefore exempt from the main articles of 
the Treaty. A better argument, perhaps , is that if one 
component is based on other physical principles, then the 
entire system could be so character ized , but whether the 
individual components of such a system could be so 
characterized is much more difficult. I asked whether, by 
analogy, we would consider the Soviets to be within the Treaty, 
if they changed final guidance in the Galosh system to guidance 
based upon other physical principles, and then claimed the 
right to ignore the Treaty limitations, other than Agreed 
Statement D, on the thus modified Galosh system and all of its 
components. Common sense would suggest the answer must be no. 

By flhat Legal Standard Should the Treaty be Judged? 

Gerard Smith, John Rhinelander, Tom Graham, and most of 
the Senators approach the problem of the treaty interpretation 
from the point of view of the American Law Institute and the 
Vienna Convention on the Interpretation of Treaties. The U.S. 
signed the Vienna Convention in April 1969 but has never 
ratified it. 

The Soviets "ratified" the Convention in April 1986 by 
"acceding" to it. This practice is normally followed when a 
party has never signed a treaty (which the Soviets never did) 
but wishes to ratify,* such "acceding" would thus satisfy both 
signature and ratification. Soviet representatives have 
consistently stated that they consider themselves to be bound 
only by those obligations they have formally undertaken; in 
this case, they would appear to be legally bound. They have, 
however, a long history of stretching even those obligations 
they have formally undertaken or of considering them to have 
been overtaken by time or events. 
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It has long been argued that we should not be bound by an 
interpretation of obligations under a treaty with the Soviets 
to which they do not consider themselves bound. 

This 'chain of argument supports the language on which 
State has long insisted, that the broader interpretation is 
"fully justified," as opposed to the OSD words "the legally 
correct interpretation." 

Should Option C Be Explored? 

Option C has been advanced as a possible way out of the 
above legal swamp. 

A fundamental problem when we negotiated the Treaty, was 
that the U.S. wished to protect the limitations of the Treaty 
against possible erosion through systems and components based 
on technologies other than those incorporated in Article II 
components. Not understanding what the nature of those 
technologies might be, we could not define the components or 
systems based on other physical principles. The United States 
tried to close this hole by banning devices capable of 
substituting for Article II components; in that, we failed. 
Agreed Statement D was a compromise to fill this hole. 

It therefore makes sense to revisit Option C in order to 
work out how one might usefully define components based on 
other physical principles and how "tested in an ABM mode" 
should relate to them. 
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Option C 


Continue US position or^ non-withdrawal from the ABM Treaty 
through 1996 and the right to deploy thereafter unless 
otherwise agreed. Propose an agreement on the treatment of 
advanced defenses during this period along the following lines: 

a. establish threshholds for devices which are based on 
other physical principles (OPP) beyond which such devices would 
be considered "componentfe " ; 

b. base these thresRholds on physical phenomena (i.e., for 
directed energy devices consider power [watts of output] and 
the size of the optics [diameter in meters]? for kinetic kill 
vehicles consider velocity); 

c. agree that below the threshholds identified,’ there 
would be no constraints on testing, but above the threshholds 
testing would be subject to constraints to be agreed on testing 
in an ABM mode; and 

d. agree that sensors (other than radars) would be free 
from any constraints on testing except testing in conjunction 
with a kill mechanism. 
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